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ROAD TRAFFIC AMENDMENT BILL 2008 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

New clauses 12 and 13 — 
Debate was interrupted after the new clauses had been partly considered. 

Mr R.F. JOHNSON: When the debate was interrupted for question time, the minister was halfway through his 
comments, so I wonder whether he would like to complete his comments before he votes against my amendment.  

Mr J.C. Kobelke: I thought I had completed my comments.  

Mr R.F. JOHNSON: Okay. I just need to say that there is no question in my mind that the minister will once 
again defeat these new clauses that I am seeking to insert, for the same reasons that he put when he spoke against 
my other amendments. I think the situation with my further amendments will be very similar. I do not want to 
waste the time of the house. Therefore, I am happy for the amendment to be put to a vote. 

New clauses put and negatived. 
Clause 12: Section 80B amended — 

Mr R.F. JOHNSON: I move — 

Page 10, lines 14 to 16 — To delete the words after “Section 80B(1)” and substitute — 

is repealed and the following subsection inserted instead — 

“ 

(1) A court that convicts a person of an impounding offence (driver’s licence) 
shall, by order, impound a vehicle referred to in section 80GA for a period of 
3 months starting on the date on which — 

(a) the vehicle is surrendered; or  

(b) under section 78C, the vehicle is conveyed to the place where it is 
stored.  

”. 

Once again, this amendment relates to clause 9 of the bill that I introduced into the Parliament, headed “Section 
80B amended”. Clause 9 would amend the current section 80B(1) by increasing the penalty for a second 
conviction to impoundment of the vehicle for a period of three months. This is a very reasonable amendment. I 
will be very interested to hear the minister’s reasons in opposition to this amendment. This is not a mandatory 
confiscation. It is simply an increase in the period of impoundment so that we will send a clear message to the 
public that we want to get tough on the people who commit these types of offences  

Mr J.C. KOBELKE: This amendment runs parallel with the amendment that we have just dealt with. It relates 
to mandating a three-month period of impoundment. The amendment states that if a court convicts a person of an 
impounding offence for driving without a driver’s licence, the court shall impound the vehicle used in the 
offence for a period of three months. We have basically provided for an automatic impoundment period of 28 
days for a second offence. The matter would then go to court. I am not convinced—for the same reasons that I 
gave earlier—that taking the discretion away from the courts will achieve any benefit. I have given the figures 
that show that the current provisions are working quite well. The number of people who commit a second 
offence is in the order of one per cent. Only three out of 2 500 people commit a third offence. This amendment is 
really seeking to use a sledgehammer to crack a peanut. I am not convinced it will work. Also, it raises a 
technical issue similar to the one that I indicated with respect to the earlier amendment; that is, it will not sit 
naturally with section 80G of the act, which gives the court discretion.  

Mr R.F. JOHNSON: I do not understand the minister. In this legislation, the minister is simply inserting an 
impoundment period of 28 days for this offence. Is that correct? 

Mr J.C. Kobelke: It is an automatic period of 28 days, without the matter going to court. What your amendment 
is dealing with is when the matter does go to court.  

Mr R.F. JOHNSON: Yes. However, what I am suggesting to the minister is that if the impoundment period can 
be 28 days without taking the matter to court, why can it not be three months without taking the matter to court?  

Mr J.C. Kobelke: Because that opens up all those issues that we have already debated. 
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Mr R.F. JOHNSON: The minister has admitted that he was wrong back in November 2006. The minister has 
admitted that now; he was not willing to admit it then. Will it take the minister another 18 months to admit that 
he is wrong on this issue? This Parliament is where the laws are made. The laws are not made in the courts. The 
courts interpret the legislation that we pass through this Parliament. If this Parliament determines that the time 
frame will be three months, that is what it will be. It is as simple as that. It is the same as the minister saying that 
for a first offence the impoundment period will no longer be 48 hours but will be seven days. It is the same as the 
minister saying that for a second offence the impoundment period will be 28 days. The public is sick to death of 
these hoons who do not learn their lesson the first time and go on to commit a second errant driving offence and 
engage in hoon behaviour and the like. The public wants the cars of these people to be impounded for a length of 
time that will make a difference. That is what my amendment will do. Once again, I will not waste any more 
time, because I know the minister will not accept any of my amendments. However, it will come back to haunt 
the minister, because the public will become aware of our tougher stand on these hoons who drive around and 
put the lives of other people at risk, and once again the public will see the minister as being weaker than us in 
this area. If the minister had agreed to my amendment earlier, I would have said fine. However, the minister will 
not agree. The minister will never agree to any amendments that come from this side of the house. The minister 
knows it, I know it and the house knows it. The public will soon know it as well.  

Amendment put and negatived. 

Clause put and passed.  

Clause 13: Section 80C amended — 
Mr R.F. JOHNSON: I move — 

Page 10, lines 18 to 20 — To delete the words after “is amended” and substitute — 

by — 

(a) deleting “may’ and inserting instead — 

“ shall ”; and 

(b) deleting “the vehicle used in the offence.” and inserting instead — 

“ a vehicle referred to in section 80GA. ”. 

This amendment relates to clause 10 of my bill. I want to bring in tougher measures to fight these errant drivers 
than the minister is proposing to bring in. This amendment seeks to amend section 80C(1) of the act by replacing 
the word “may” with “shall”, thereby requiring the court to order that a vehicle that was used by a person who is 
convicted of driving without a driver’s licence shall be confiscated if it is the offender’s third conviction in five 
years. We want to get tough on these people. Yes, it is a mandatory provision. The public has lost faith in the 
judicial system. The public is seeing the light sentences that are being handed down. The public is sick and tired 
of relying on a magistrate or another judicial officer to deal with people who are putting the lives of others at risk 
and are continuing to break the law. This is what this amendment will address. I accept that the minister will not 
accept this amendment. However, I have made my point. Perhaps the minister will explain why he will not 
accept my amendment.  

Mr J.C. KOBELKE: I will not accept the amendment for the same reasons that I have given previously. The 
number of cases that are going through to second and third offences is very small. Therefore, we believe the 
legislation is working effectively. We are strengthening the legislation by increasing the impoundment period 
from two days to seven days for a first offence, and to 28 days for a second offence. The member is proposing to 
mandate that period by inserting the word “shall” instead of “may”. I do not think that will be of any benefit, 
other than allowing the member to claim that he is being tough on crime. That is all well and good. However, I 
do not think it will deliver a better outcome for road safety. In the odd case we may disagree with the court. 
However, I think it is best to leave the discretion with the court, because in most cases that will deliver a better 
outcome.  

Amendment put and negatived. 

Clause put and passed.  

Clause 14: Section 80CA amended — 
Mr R.F. JOHNSON: I move — 

Page 10, lines 22 to 27 — To delete all words after “Section 80CA(1) is” and substitute — 

is repealed and the following subsection is inserted instead — 
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(1) A court that convicts a person of a road rage offence shall, by order, impound a 
vehicle referred to in section 80GA for a period of 6 months starting on the date on 
which — 

(a) the vehicle is surrendered; or 

(b) under section 78C, the vehicle is conveyed to the place where it is to be 
stored. 

I again refer to my bill. This amendment relates to clause 11 of my bill, headed “Section 80CA amended”.  

My amendment repeals section 80CA(1) and replaces it with a new provision that increases the penalty for a 
person who has been convicted of a second road rage offence within three years so that the offender’s vehicle 
will automatically be impounded for three months. Once again, we believe that is the appropriate action to take 
against dangerous drivers. Obviously the minister does not think we need to penalise them in any way. 

Mr J.C. Kobelke: You know that is nonsense. 

Mr R.F. JOHNSON: It is not nonsense. 

Mr J.C. Kobelke: There are heavy penalties already. You just want to sound tough and make them stronger. 

Mr R.F. JOHNSON: Does the minister not want to be tough on them? 

Mr J.C. Kobelke: I want to make the laws workable. 

Mr R.F. JOHNSON: Does the minister think my proposed amendment is tougher or not? 

Mr J.C. Kobelke: You have a problem because this amendment, combined with the next amendment, is 
confusing. 

Mr R.F. JOHNSON: The minister is very easily confused. I do not want to waste time. Perhaps the minister 
would like to explain why he refuses to accept this amendment. It is incumbent upon the minister to do that. 

Mr J.C. KOBELKE: My understanding is that the member’s amendment requires the court to impound a 
vehicle for six months; it does not give the court any discretion. Is that the intent of what the member is seeking 
to do? 

Mr R.F. Johnson: I think it was three months, wasn’t it? 

Mr J.C. KOBELKE: It is six months. 

Mr R.F. Johnson: Sorry, yes. Actually, I have included part of your amendment in the bill. Are you aware of 
that? 

Mr J.C. KOBELKE: I understand that, but the member wants to make it mandatory to impound a vehicle for 
six months, and the court would have discretion after the six-month period. 

Mr R.F. Johnson: Correct. 

Mr J.C. KOBELKE: In the next amendment, which the member has not yet moved, he says that the vehicle 
must be confiscated. 

Mr R.F. Johnson: Yes. 

Mr J.C. KOBELKE: It cannot be both. 

Mr R.F. Johnson: If I have made a mistake here, I think that is understandable because I do not have all the 
facilities that you do. I am doing the best I can to try to protect the people on our roads. 

Mr J.C. KOBELKE: I am just pointing out that it is a technical difficulty. The reason for our objection to the 
amendment is we believe that leaving the discretion to the court will, on the whole, deliver a better outcome than 
mandating to impound a driver’s vehicle. The member wishes to mandate it. 

Mr R.F. Johnson: Yes, I do. 
Mr J.C. KOBELKE: On the whole, we believe that it is better to leave that discretion with the court. We 
already have tough penalties. Our amendments are tough and we want to put them in place to see how they work 
and then we will make a judgement based on that rather than do what the member wants to do, which appears to 
be going over the top. 
Amendment put and negatived. 
Clause put and passed. 
Clause 15: Section 80CB amended — 
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Mr R.F. JOHNSON: I move — 
Page 11, lines 2 to 4 — To delete the words after “is amended” and substitute — 

by — 
(a) deleting “may” and inserting instead — 

“ shall ”; and 

(b) deleting “the vehicle that the offender was using.” and inserting instead — 

“ a vehicle referred to in section 80GA. ”. 

This is a mandatory issue that relates to clause 12 of my Road Traffic Amendment (Confiscation and Disposal of 
Vehicles) Bill 2008. The amendment basically replaces the option for the court to apply its discretion and makes 
it compulsory for a vehicle to be confiscated. I know that the minister will not accept my amendment and I will 
not waste time by debating it. I am happy for it to go to a vote. What I am proposing is what the public wants and 
what the minister is rejecting will be at his cost. 

Mr J.C. KOBELKE: I do not accept that statement at all. The public wants good laws that are well 
administered, not just gobbledegook. This amendment relates to road rage. The current law allows the 
Commissioner of Police to take action through the courts to have a vehicle confiscated on the first road rage 
offence. Do not worry about subsequent offences. That provision is in the current law. The commissioner must 
take action to seek the confiscation of a vehicle. The member is seeking to mandate that a vehicle must be 
confiscated. I will leave aside some of the confusion that exists in the way the member’s legislation is drafted. 
The point that I will make, and have already made, is that the opposition is potentially removing the court’s 
discretion and is increasing the discretion of the Commissioner of Police. I think it is better to have a balance 
between the two. The commissioner always has some discretion about whether a charge will be laid and whether 
a prosecution will be taken further. The Director of Public Prosecutions can play a role in that and can take over 
a matter for prosecution. Discretion can be applied at the time of the prosecution. Currently, the courts have 
some discretion over what penalty is awarded. If the member’s amendment could be implemented effectively—
there are doubts about the drafting of the member’s legislation—it would remove that discretion from the courts, 
which means that more onus would be put on the prosecutors to apply that discretion regarding whether they 
think they can present a case and the likelihood that they will secure the conviction they are seeking. They will 
make a judgement also on whether it is in the public interest to prosecute and whether justice will be seen to be 
done. The opposition is asking them to pull back from taking on some of those types of cases because the 
outcome would be mandated. The prosecution might not believe that justice would be done. The opposition is 
shifting the balance in a way that is not good for our justice system. We must keep the balance between the 
potential for the courts to have some discretion. The prosecution should also have some level of discretion. 

Mr R.F. Johnson: There is a level of discretion with the prosecution when they decide to proceed with the 
prosecution. 

Mr J.C. KOBELKE: Exactly. I am arguing that the member is placing greater weight on that. 

Mr R.F. Johnson: Perhaps I have more faith in the prosecutors and the Commissioner of Police than I have in 
the judiciary. 

Mr J.C. KOBELKE: We need to have faith in both. 

Amendment put and negatived. 

Clause put and passed. 

New clause 16 — 
Mr R.F. JOHNSON: I move — 

Page 11, after line 5 — To insert — 

16. Section 80CC inserted 
After section 80CB the following section is inserted — 

“ 

80CC. Confiscation of vehicles for drink driving offences 
If a person whose licence is suspended or cancelled as a penalty for 
a drink driving offence, commits an offence against section 49 of 
driving without a driver’s licence the court shall, by order, 
confiscate the vehicle used in the offence.  
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”. 

This amendment is tougher than what the government is proposing. It relates to a clause in my bill. I refer to my 
bill so that the minister and his officers can see where I am coming from if they do not already understand. I 
refer to clause 14 of my bill and the various matters that would apply regarding the confiscation of vehicles for 
drink-driving offences, and other areas. Clause 13 of my bill requires a court to confiscate a vehicle if a person is 
convicted of driving without a licence and his or her licence is suspended or cancelled as a result of a previous 
drink-driving charge. The purpose of my amendment is to get tough on people who repeatedly drink-drive and 
drive without a licence because it has been suspended as a result of conviction for drink-driving offences. I want 
to take the toughest stance possible on those people because they are very often worse than drivers who have lost 
12 demerit points and then lost their licence because they drove 10 or 15 kilometres-an-hour over the limit. 
Drink-drivers who repeatedly get behind the wheel of a car are far more dangerous than those other offenders. 
There was a case recently in Kalgoorlie in which a woman was charged with drink-driving and driving without a 
licence. She had about six or seven previous offences for drink-driving without a licence. What happened to her 
car? It was not even impounded. 

Mr J.C. Kobelke: It will be under the new laws. 

Mr R.F. JOHNSON: I do not think so. The courts are not even administering the law as it should be 
administered under the present laws. 

Mr J.C. Kobelke: Our amendments will allow the police on the roadside to impound a vehicle. 

Mr R.F. JOHNSON: They will not impound that woman’s vehicle.  

I am sure that one of the minister’s advisers is aware of the case I am talking about. I think the court issued 
something like a $1 000 fine that would not be paid, because none of the other fines has been paid, or so many 
hours of community-based work undertaken. No, a suspended sentence was handed down to that person. I 
guarantee that that person will get behind the wheel of a car again after having a few drinks, which she has done 
seven or eight times before and there is nothing so say that she will stop doing it. That person is suffering no 
hardship at all, but is a danger to other road users.  

I do not have the same faith as the minister has in our existing laws. That person should have spent perhaps three 
months in jail after committing the same offence about eight times. She must learn that her behaviour is not 
acceptable.  

Obviously, the minister is far weaker than I am on drink-driving offences. He tells me that he will bring in a bill 
at some stage and that the interlock systems for those people who continually drink and drive are currently being 
worked on. That is something for the future. The minister could deal with this issue today.  

Mr J.C. Kobelke: It would not work.  

Mr R.F. JOHNSON: That is what the minister said in 2006 about increasing the length of time for impounding 
a vehicle from 48 hours to seven days. He was wrong then and he is wrong today. This Parliament can make the 
law. It becomes the law and the courts have to accept that.  

Mr G. Snook: I remember that because I remember interjecting at the time and suggesting that it could be done, 
but the minister said it could not be done. 

Mr R.F. JOHNSON: Yes, and it would have been a very painful experience. Perhaps the minister would give 
an explanation.  

Mr J.C. KOBELKE: The member is rightly concerned about the problem on our roads with drink-drivers, 
particularly repeat drink-drivers. That is the reason we have done a lot of work on legislation that is currently 
being drafted to address this issue. I accept that the member’s intentions are good, because it is a problem that 
concerns us. However, it will not be addressed by the member’s amendment. Proposed new section 80CC does 
not fit in with what is around it. Therefore, there are anomalies in how it would work.  

Mr R.F. Johnson: Why doesn’t it fit in? 

Mr J.C. KOBELKE: Firstly, it relies on the member’s amendment to clause 5, which we did not allow.  

Mr R.F. Johnson: You have made one mistake and have now compounded it.  

Mr J.C. KOBELKE: That is one of the reasons it would not achieve the effect the member hoped it would. If 
the member wants to deal with repeat drink-drivers, which is what we want to do, a far more comprehensive 
package is necessary. We cannot put a bit here and there in the bill to make it effective. Under this amending bill 
a person who repeatedly drives under the influence would have his licence suspended, either permanently or for 
a specified time. If he drives while having a suspended licence, under this bill his vehicle would be impounded 
for 28 days. In addition to that, police can take action in the courts and further penalties could flow from that.  



Extract from Hansard 
[ASSEMBLY - Wednesday, 7 May 2008] 

 p2608a-2620a 
Mr Rob Johnson; Mr John Kobelke; Mr John McGrath; Mr Christian Porter 

 [6] 

We are in a small way starting to tackle this issue by providing for a 28-day impoundment of a vehicle that is 
driven by a person who does not have a licence for a range of reasons. Repeat drink-driving would be one of 
those reasons that a person’s licence is suspended. That is just a small part of the bigger package for repeat 
drink-drivers.  

While the member is genuinely seeking to deal with it through this amendment, there are considerable 
difficulties with the drafting and it will not work. It really needs to be part of the bigger package that we will be 
bringing forward.  

Mr R.F. Johnson: The law firm that does our drafting and helped me with my bill and these amendments would 
be very insulted at the comments you made about the drafting.  

Mr J.C. KOBELKE: I do not know whether this was part of the member’s bill and he just pulled it across. That 
might be the reason it does not fit.  

Mr R.F. Johnson: No, these amendments were drafted to amend the bill before the house.  

Mr J.C. KOBELKE: I am pointing out that there are difficulties with it.  

New clause put and negatived.  

Clause 16 put and passed.  

Clause 17: Section 80FA inserted —  
Mr J.E. McGRATH: I seek clarification on proposed section 80FA, which states that the court may order 
impoundment of a vehicle instead of confiscation. In what circumstance could the court order impoundment for a 
period not exceeding six months instead of confiscation? I note that proposed subsection (2) states — 

In circumstances in which a court could, by order under section 80A(1), confiscate a vehicle but for 
section 80E(2) and the fact that the vehicle was a lent vehicle at the relevant time, the court may 
instead, by order under this subsection, impound the vehicle for a period, not exceeding 6 months, 
specified in the order.  

This proposed subsection refers to a lent vehicle. Therefore, the owner of the vehicle who was not driving it at 
the time of the offence would be told that the vehicle would not be confiscated, but it would be taken off him for 
six months. In what circumstance would that happen? It would not be a rental vehicle, because rental vehicles do 
not come under this legislation. What would be the circumstances in which a lent vehicle would be involved? 
Taking somebody’s vehicle from them for six months is a big penalty when he or she was not involved in the 
offence.  

Mr J.C. KOBELKE: The main reason for this proposed section is that if the commissioner has the option of 
only applying for confiscation, it is all or nothing. The case is won and the vehicle is confiscated. However, if 
there is a technical reason that the case is not won there is no fallback position and a penalty would not apply. 
That might mean that the prosecution, on behalf of the commissioner, would decide not to go for confiscation 
but for impoundment. We want them to go for the tougher penalty by seeking confiscation, but if the court 
determines a lesser penalty of impoundment, then it is open to it.  

Mr J.E. McGrath: You either win the case or not—you are either guilty or not guilty. 

Mr J.C. KOBELKE: That is what normally happens in court. 

Mr J.E. McGrath: However, if the prosecution loses the case the person takes the car home.  

Mr J.C. KOBELKE: An application has to be made for confiscation. If a case is made by the police for 
confiscation of the vehicle and the case is lost, they get nothing. If an application is made for confiscation and 
the court decides it will not confiscate the vehicle, it could impound it for up to six months.  

Mr J.E. McGrath: That car could be owned by somebody who was not driving but had lent the car to the 
driver?  

Mr J.C. KOBELKE: No, that is something different.  

Under certain provisions there can be impoundment of the vehicle owned by the driver; not the vehicle that he 
was driving. That applies to hoon driving; that is, the vehicle somebody owns rather than the vehicle he drove 
can be impounded.  

Mr J.E. McGRATH: I will not call it mumbo jumbo as did the member for Eyre, but the bill refers to “a lent 
vehicle”.  

Mr J.J.M. Bowler: Who’s the member for Eyre?  

Mr J.E. McGRATH: I mean the member for Roe, sorry. I did not realise the member had snuck in! 



Extract from Hansard 
[ASSEMBLY - Wednesday, 7 May 2008] 

 p2608a-2620a 
Mr Rob Johnson; Mr John Kobelke; Mr John McGrath; Mr Christian Porter 

 [7] 

Proposed subsection (2) refers to a lent vehicle. What circumstances would involve a lent vehicle and the police 
making an application to have that vehicle confiscated, which could also be reduced to six months’ 
impoundment?  

Mr J.C. Kobelke: The application is made by the police for confiscation of the vehicle. It may then turn out that 
there was some problem and it is judged as a lent vehicle. A lent vehicle cannot be confiscated. However, there 
is the power to impound the lent vehicle. A son might be driving mum’s or dad’s car and the situation reaches 
the stage at which the car is subject to confiscation, but there is an issue with ownership. Sometimes parents have 
ownership of their kids’ cars for insurance purposes or whatever and are perhaps not doing it absolutely 
according to Hoyle, but those issues arise that can create some uncertainty. The police obviously would not enter 
into confiscation if they knew they could not win, but they might want to impound the vehicle even though the 
driver is not the owner.  

Mr J.E. McGRATH: Okay.  

Mr C.C. PORTER: As a member of this place, the minister will know that there is a lot of agony in being 
newly elected to Parliament, but one of the benefits is being able to say things that we think might be truthful or 
accurate. I have a few questions about clauses 17 and 18. I will cause him a little more agony and get him to take 
me through it so that I understand it. The Road Traffic Act is an absolute dog’s breakfast as legislation; it is 
terrible. It dates well back before the minister’s time, but I implore him and the government to seriously consider 
starting again with the act. 

Mr J.C. Kobelke: The Road Traffic Act has been split into five acts. That legislation has already been through 
this house. It was sent to the other place and from there was sent to a committee from which I think it is due back 
this week. That in part is an effort to deal with the complexity with the Road Traffic Act covering so many 
different areas.  

Mr C.C. PORTER: That is excellent news. When I see a piece of legislation that has 80CB(1), (2) and (3), I 
think that it is terrible. As it stands, the only other piece of legislation I can think of that is more complicated is 
Corporations Law, which, at the moment, is quite terrible. In the context of that, I want to satisfy myself about 
what is going on in this bill. After the conversation we had earlier, I am not satisfied there is even a discretion on 
the part of the clause to confiscate a lent vehicle.  

Mr J.C. Kobelke: There isn’t.  

Mr C.C. PORTER: If a parent, for instance, lends his vehicle for a third time to his son and the son, for a third 
time, drives with a disqualified licence, the court cannot confiscate that vehicle.  

Mr J.C. Kobelke: Firstly, there would be the 28-day roadside impoundment and then the matter would 
potentially go to court on application. The confusion is that the situation is different from when the driver is the 
hoon as opposed to “driver’s licence”. For the “driver’s licence” we have the ability, if it is a lent car, to go to the 
driver’s vehicle, if he or she has one, and have that impounded.  

Mr C.C. PORTER: It would be a substitute vehicle, but not the vehicle the person has been lent—not the 
vehicle that is actually used in the offence?  

Mr J.C. Kobelke: Not the vehicle used that is a lent vehicle.  

Mr C.C. PORTER: My concern as a matter of public policy with that is that a serious level of deterrence should 
be applied to, I would argue, a highly culpable third party who allows the individual to have borrowed the car 
when two previous offences have been committed.  

Mr J.C. Kobelke: The complexity there, of course, is that a range of different parties and different vehicles 
could be involved in those offences.  

Mr C.C. PORTER: Of course, but the reality often is in these circumstances that the same parent and same 
vehicle are involved in, say, the third offence.  

Mr J.C. Kobelke: I remind you that there is the 28-day impoundment from the roadside.  

Mr C.C. PORTER: Yes, but not confiscation.  

Mr J.C. Kobelke: The impoundment will still be an inconvenience and a penalty to the person who loaned the 
vehicle.  

Mr C.C. PORTER: Yes, I accept that. I refer to proposed section 80FA(1), which commences — 

In circumstances in which a court could, by order under section 80A(1) . . .  

Is 80A(1) an impounding offence (driving)?  

Mr J.C. Kobelke: Yes.  
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Mr C.C. PORTER: Proposed section 80C(1) is an impounding offence (driver’s licence).  

Mr J.C. Kobelke: Correct.  

Mr C.C. PORTER: Proposed section 80CB(1) covers confiscation for road rage?  

Mr J.C. Kobelke: Yes.  

Mr C.C. PORTER: The impounding offence (driving), basically means a person has engaged in some poor 
driving on three occasions and that triggers the impounding. Is that about right, give or take?  

Mr R.F. JOHNSON: I would very much like to hear more comments from the member for Murdoch? 

Mr C.C. PORTER: Is that about the sum of it?  

Mr J.C. Kobelke: The point we are getting at is that impoundment is available at a second and third offence, but 
at the third offence, confiscation is also available. The reason impoundment comes in here is that an application 
for confiscation can have impoundment as a lesser penalty.  

Mr C.C. PORTER: What then is an impounding offence (driving)?  

Mr J.C. Kobelke: I think it is in section 78A of the act. It is an existing provision and is not being changed.  

Mr C.C. PORTER: I have the marked blue copy here and it states in part — 

“Impounding offence (driving)” means . . . — 

(a) an offence against section 59, 59A, 60(1) or 61  

That is dangerous or reckless driving etc. If someone commits dangerous driving, for instance, is that an 
impounding offence (driving)?  

Mr J.C. Kobelke: Yes, in circumstances of aggravation.  

Mr C.C. PORTER: Where do I cross-reference impounding offence (drivers licence)?  

Mr J.C. Kobelke: That has been included with these amendments.  

Mr C.C. PORTER: That effectively means driving without a driver’s licence on a second or third occasion?  

Mr J.C. Kobelke: It means driving without a driver’s licence for specific reasons. It does not include failure to 
actually pay.  

Mr C.C. PORTER: Sure—and to not receive a notice? 

Mr J.C. Kobelke: Yes. 

Mr C.C. PORTER: Proposed section 80CB(1) refers to a confiscation against road rage. Presumably a road 
rage type of offence attracts confiscation.  

Mr J.C. Kobelke: Yes, it can. 

Mr C.C. PORTER: Where will I find out what a road rage offence is?  

Mr J.C. Kobelke: That is in section 78A of the act under the definitions.  

Mr C.C. PORTER: Roughly speaking, we are looking at dangerous driving, certain driving without a licence 
offences and a road rage offence. Proposed section 80FA(1) reads — 

In circumstances in which a court could — 

It is referring to offences such as dangerous driving, a licence offence or a road rage offence. It continues — 

. . . confiscate a vehicle, the court may instead . . . impound the vehicle for a period, not exceeding 6  
months . . .  

Proposed section 80FA(1) is seeking to ensure that, where the car otherwise could have been confiscated, it may 
be impounded for six months, pursuant to subsection (2) if it is a lent vehicle. Is that how it works?  

Mr J.C. Kobelke: The first part is right.  

Mr C.C. PORTER: The proposed subsection states — 

In circumstances in which a court could, by order under section 80A(1), 80C(1) or 80CB(1), confiscate 
a vehicle, the court may instead, by order under this subsection, impound the vehicle . . .  

Is this a discretion at large to impound instead of confiscate? 

Mr J.C. Kobelke: Can you just clarify that again? 
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Mr C.C. PORTER: Is proposed section 80FA(1) in effect a discretion at large to impound rather than 
confiscate? 

Mr J.C. Kobelke: Yes, that is correct.  

Mr C.C. PORTER: To summarise, in any of the circumstances in which the court can confiscate, it may also 
impound.  

Mr J.C. Kobelke: You are correct. It can impound instead of confiscate.  

Mr C.C. PORTER: Let us say that there was a road rage offence that makes the car confiscable. The court is 
not compelled to confiscate on the basis of a road rage offence.  

Mr J.C. Kobelke: That is correct.  

Mr C.C. PORTER: This applies even if the road rage offence is committed by a person who owns the vehicle. 
There is no third party question.  

Mr J.C. Kobelke: But that can also happen on the first offence for road rage.  

Mr R.F. JOHNSON: I am sure the member for Murdoch has some more comments to make.  

Mr C.C. PORTER: The system is different from the system proposed by the member for Hillarys in that there 
is ultimate discretion in the decision to confiscate because the court can confiscate on the first offence rather than 
impose mandatory confiscation on the second or third offence.  

Mr J.C. Kobelke: For road rage.  

Mr C.C. PORTER: Yes, but also for a dangerous driving offence or a certain category of licensing offence. 

Mr J.C. Kobelke: No.  

Mr C.C. PORTER: I will go back to 80FA(1) then.  

Mr J.C. Kobelke: I think we are confirming your earlier claim about the complexity of the act.  

Mr C.C. PORTER: It is excruciating. Proposed section 80FA(1) states — 

In circumstances in which a court could, by order under section 80A(1) . . .  

That is an impounding offence; for instance, dangerous driving. Where the court can confiscate the offender’s 
vehicle, which the offender owns, because of dangerous driving, it may also impound rather than confiscate.  

Mr J.C. Kobelke: That is correct.  

Mr C.C. PORTER: Ultimately, there is no system of mandatory confiscation. 

Mr J.C. Kobelke: That is what I have been debating with your colleague at some length.  

Mr C.C. PORTER: I am trying to work out why that is in terms of the legislation.  

I move to proposed section 80FA(2), which states — 

In circumstances in which a court could, by order under section 80A(1), — 

That is an impounding offence—for instance, for dangerous driving — 

confiscate a vehicle but for section 80E(2) . . .  

Section 80E(2) is the lent vehicle section. That is the section that positively prevents the court from confiscating 
the vehicle.  

Mr J.C. Kobelke: That is correct.  

Mr C.C. PORTER: Instead, the court may make an order under section 80FA(2), which is again impounding.  

Mr J.C. Kobelke: Yes, for up to six months.  

Mr C.C. PORTER: In summary, it is the case that for a dangerous driving offence, for example, or a certain 
type of licence offence or road rage, a person’s vehicle may be confiscated on his or her first offence.  

Mr J.C. Kobelke: For road rage only.  

Mr C.C. PORTER: For the others, it would have to be a third offence. Even on the third offence, a person may 
not have his or her vehicle confiscated because the discretion is pure. Pursuant to 80FA(2), in its combined effect 
with 80E(2), there is an inability to confiscate a lent vehicle. 

Mr J.C. Kobelke: Yes. 
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Clause put and passed. 

Clause 18 put and passed. 

Clause 19: Section 80GA inserted —  
Mr C.C. PORTER: I also want to satisfy myself about the operation of this proposed section. Proposed section 
80GA, “Vehicle about which certain orders may be made”, states — 

The Commissioner cannot apply for an order under section 80B(1), 80C(1), 80CA(1) or 80CB(1) for 
the impounding or confiscation of a vehicle unless . . .  

What is an order under 80B(1)? 

Mr J.C. Kobelke: Impounding for a driver’s licence offence.  

Mr C.C. PORTER: What about 80C(1)? 

Mr J.C. Kobelke: Confiscation for a driver’s licence offence for a third time.  

Mr C.C. PORTER: Which is the 80GA offence.  

Mr J.C. Kobelke: No, it is 80C.  

Mr C.C. PORTER: The third driver’s licence offence is referred to in 80GA.  

Mr J.C. Kobelke: It is contained within it.  

Mr C.C. PORTER: What is 80CA(1)?  

Mr J.C. Kobelke: Obtaining a vehicle for road rage offences.  

Mr C.C. PORTER: What about 80CB(1)? 

Mr J.C. Kobelke: Confiscating a vehicle for a road rage offence.  

Mr C.C. PORTER: I wish to use the last of those four subsections, 80CB(1), as an example. The Commissioner 
of Police cannot apply for an order under a road rage confiscation offence for the impounding or confiscation of 
the vehicle unless the offender is the responsible person. Does that mean the person responsible for the road rage 
offence? 

Mr J.C. Kobelke: It relates to section 5A of the act, where a person responsible for a vehicle is defined.  

Mr C.C. PORTER: That is 5A of the parent act. One does not necessarily have to be driving at the time. Is that 
the gist of it? That deals with licensing.  

Mr J.C. Kobelke: In a general sense, the responsible person is the owner. There could be circumstances where a 
particular person is not always the owner. Someone else may be responsible instead of the owner.  

Mr C.C. PORTER: That is what I am trying to confirm. Proposed section 80GA(1)(a) states that the 
commissioner cannot apply for a confiscation unless the offender is the owner of the vehicle. 

Mr J.C. Kobelke: Yes. It is not exactly right but that is closer to it.  

Mr C.C. PORTER: So the commissioner cannot apply for confiscation in circumstances where the offender is 
not the owner.  

Mr J.C. Kobelke: Not the responsible person, which in a general sense can be referred to as the owner.  

Mr C.C. PORTER: Proposed section 80GA(1)(b) states — 

the vehicle is — 

(i) in the case of an order under section 80B(1) or 80C(1), the vehicle used in the offence . . . 

The commissioner also cannot apply for confiscation unless the vehicle used in the offence is the subject of the 
order or he can find a substitute vehicle.  

Mr J.C. Kobelke: Proposed sections 80GA(1)(i) and (ii) have to be taken into account differently because the 
offences are couched in a different language. We cannot have a catch-all in one proposed subparagraph. It is 
simply a technicality.  

Mr C.C. PORTER: Yes, but the effect is that to be able to confiscate in broad terms the offender must be the 
owner and the vehicle must be either the vehicle that was involved in the offence or a substitute vehicle that must 
be owned by the offender.  

Mr J.C. Kobelke: Yes.  
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Mr R.F. JOHNSON: I want to hear more comments from my colleague the member for Murdoch. This is 
excruciatingly interesting!  

Mr J.C. Kobelke: I am happy to provide the member for Murdoch with a briefing. These issues were discussed 
in detail during the briefing. This is not the most convenient way to do things, because I have to seek advice 
from my officers. If the member receives a briefing, the officers, who are the experts, can answer his questions in 
a far more expeditious way.  

Mr C.C. PORTER: I am almost finished. I just wanted to understand the way in which the discretion operated. 
Proposed section 80GA(3) reads —  

The Commissioner cannot nominate a substitute vehicle unless at least 14 days before the application is 
made the Commissioner gives to the alleged offender written notice . . .  

There is a notice provision whenever a substitute vehicle has been identified.  

Mr J.C. Kobelke: In a more general sense, a notice is required. 

Mr C.C. PORTER: Does that notice compel the offender to identify for the commissioner what other vehicles 
he owns?  

Mr J.C. Kobelke: The commissioner has access to vehicle licence information. Therefore, the commissioner is 
in a position to ascertain that information.  

Mr J.E. McGRATH: In layman’s terms, let us say that a young person commits three separate hooning offences 
over a period of time using his parents’ car. What will happen if a court order is issued to have the vehicle 
confiscated? Is it the case that it would not be confiscated because the young person does not own that or any 
other car?  

Mr J.C. KOBELKE: This proposed section does not deal with a hooning offence. After the amending bill is 
passed, there will be a seven-day impoundment on the first offence. On the second offence, whether or not the 
incident involved the same or a different vehicle, there will be a 28-day impoundment. Court action could flow 
from that and that action could result in a higher penalty. The third offence will involve a 28-day impoundment 
from the roadside plus whatever comes out of the court action that may follow that.  

Clause put and passed.  

Clauses 20 and 21 put and passed.  

Clause 22: Section 80J amended — 

Mr R.F. JOHNSON: I move —  

Page 15, lines 16 to 21 — To delete the words after “is amended” and substitute — 

by — 

(a) inserting after the definition of “confiscated vehicle” — 

“ 

“dispose” includes the crushing of a confiscated or uncollected vehicle or 
use of such a vehicle by police in covert operations; 

”. 

(b) inserting after the definition of “item” — 

“ 

“net proceeds of sale” means any such sum by which the proceeds of sale 
exceed the aggregate of such sum as may be payable under 
subsection (7) in respect to the impoundment and confiscation of 
the vehicle; 

”. 

(c) in the definition of “uncollected vehicle” deleting “2 months” and inserting 
instead — 

“ 28 days         ”. 
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(2) Section 80J(4)(a) is amended by deleting “the” before “responsible person” and 
inserting instead —  

“ each     ”. 

(3) After section 80J(6) the following subsection is inserted — 

“ 

(6A) Where the Commissioner disposes of a vehicle by means of sale, 
the Commissioner shall pay the net proceeds of the sale to any 
person who, before the end of the period of 12 months beginning 
with the date on which the vehicle is sold, satisfies the 
Commissioner that at the time of the sale he was the owner of the 
vehicle.  

”. 

(4) Section 80J(7)(j)(i) is amended by deleting “to the Treasurer of the State for the 
public uses of the State” and inserting instead — 

“ 

to the credit of the Road Trauma Trust Fund established in accordance with 
the Road Safety Council Act 2002 section 12  

”. 

The amendment includes some of the provisions in the minister’s amending bill. The amendment deals with the 
method of disposing a vehicle. I make the options quite clear in my amendment. First, the vehicle should be sold. 
If the vehicle owner is the offending driver, then that is it, he has lost his vehicle. The proceeds of that sale 
should go to the Road Trauma Trust Fund. As outlined in the amending bill, the minister wants that money to go 
into consolidated revenue to advertise how wonderful the Carpenter government is. The proceeds of the sale of 
confiscated vehicles would achieve far more good if they were used by recipients of the Road Trauma Trust 
Fund. The difference between the minister and I is that I am a very charitable person. The minister wants the 
money to go into consolidated revenue so that it can be used in all sorts of areas that have nothing to do with 
road safety and that will not help those people who have been seriously injured in a road traffic accident. I am 
certain that the minister will oppose the amendment. That is not fine, because he will be doing a disservice to the 
people of WA.  

Mr J.C. KOBELKE: In deleting the words the member for Hillarys wishes to insert a number of other 
paragraphs. The first point seeks to ensure that a vehicle can be crushed. That option is already available. I spoke 
about that during my response to the second reading debate. It does not provide any additional powers. It 
provides a debating point, and we have already gone through that debate. Paragraph (c) of the amendment seeks 
to delete “2 months” and insert “28 days”. That provision is in the amending bill. 

Mr R.F. Johnson: I did say that I included some of the provisions from the amending bill in my amendment.  

Mr J.C. KOBELKE: Putting the same provision in two different places is not good drafting.  

Mr R.F. Johnson: The minister continues to insult my drafting. That is very unkind of him.  

Mr J.C. KOBELKE: The member for Murdoch has made it clear that this is complicated legislation. We do not 
want to make it more complex by having the same provision in two different places.  

Amendment put and negatived.  

Clause put and passed.  

Clauses 23 to 25 put and passed.  

Title put and passed.  
Leave granted to proceed forthwith to third reading. 

Third Reading 

MR J.C. KOBELKE (Balcatta — Minister for Community Safety) [3.50 pm]: I move — 

That the bill be now read a third time. 
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I thank members opposite for their contribution to the debate and their assistance in expediting the passage of the 
bill.  

MR R.F. JOHNSON (Hillarys) [3.50 pm]: I will be very brief. I will not ask for an extension, but I have got 
longer than five minutes; I have 30 minutes if I want them. As I said at the outset of the debate on this bill, the 
Liberal Party wants to see this bill pass through this Parliament as quickly as possible. It is an improvement on 
the legislation that the minister brought forward in November 2006. I think I have proved conclusively that he 
did not know what he was talking about in 2006 and he has had to admit that today. That is quite an admission 
for him to make to me, and one that I will never forget until my dying day. I will always remember that he 
admitted he was wrong—almost.  

We gave a commitment that we wanted this bill to go through. It is quite obvious in my view that it does not 
match up to the bill I introduced on behalf of the Liberal Party; it is not as tough as the one I introduced. 
However, I will accept that it goes a fair way towards it. One of the major differences is the compulsion to 
confiscate a vehicle as opposed to leaving it up to the courts to decide whether they want to confiscate a vehicle. 
As I said earlier, I do not have the same faith in the court system that the minister has. I believe that my feelings 
and my thoughts are replicated in the minds of the vast majority of the public. We have seen too many things go 
wrong in the past few years when sentences and the punishments handed down have not adequately reflected the 
measure of crimes or, in this case, driving offences that have been committed.  

When this bill leaves the Legislative Assembly in the next couple of minutes, it will go to the other place. I want 
to see the government’s commitment there as well. The government talks about being committed, but I want to 
make it quite clear that once this bill leaves this place and goes to the other place, it will not be the Liberal Party 
or the Greens (WA) but the government that has the right to say what business it will deal with. If the 
government genuinely believes that this bill is a priority—I know it is for the minister, but he does not control 
the upper house—I suggest the minister must insist that Hon Kim Chance, who is in charge of legislation in the 
other place, ensure it is a top priority. It has been the main item of business this week. It has been a priority, even 
over the homicide legislation, which is what the minister has told me and I accept that. Let us see the 
government do the same thing in the upper house, otherwise people may think that the minister has spoken with 
a forked tongue.  

We support the legislation and we want to see it come into operation as quickly as possible. 

Question put and passed.  

Bill read a third time and transmitted to the Council. 
 


